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Introduction

This workshop was conducted for two days in Arusha and covered the laws and policies governing three sectors: land, forestry, and wildlife.  The workshop arose out of a shared need among several non-governmental organizations working in rural areas of northern Tanzania to clarify the legal content and policy principles governing those sectors.  A central motivating concern was that communities cannot be pro-active in land tenure and natural resource management issues if they do not know the laws governing these sectors, and nor can ngo’s play a catalytic role in assisting local communities without a firm grasp of this law and policy information.  Therefore the workshop gave particular importance to the practical implications laws and policies hold for rural communities, and what opportunities and constraints local people encounter from the legal and policy environment for land and natural resources.  
Presentations were given by specialists on legal and policy issues in the respective fields: Francis Stolla of the Arusha office of the Legal and Human Rights Centre on land, John Salehe of the Tanzania Association of Foresters on forestry, and Fred Nelson of the Sand County Foundation on wildlife.  General facilitation was provided by Benedict Ole Nangoro of Community Research and Development Services (CORDS) and Dave Peterson of the Tazama Trust Community Resource Team.  
The meeting was held at the Arusha office of the UNDP-GEF Cross Borders Biodiversity project, and all participants and facilitators are grateful to this project and its supporters for the opportunity to use the office for the workshop.  

Day 1: Land Law and Policy
The workshop began with introductions and discussion by the participants, led by Mr. Peterson and Mr. Nangoro, as to the purpose and objectives of the workshop.  It was stated that one objective was to produce a summary document of the laws and policies governing the three sectors at hand.  It was agreed by the participants to take an objective and analytical approach to examining the laws and policies and to avoid preconceived generalizations.  

The presentation on land law and policy was given by Francis K. Stolla of the Legal and Human Rights Centre’s Arusha office.  Mr. Stolla presented a paper giving an overview of the land laws and policies, entitled “A Comparative Analysis of The Land Acts of 1999 and The Land Ordinance 1923.” A brief summary of the paper’s contents
 is provided as follows: 
Tanzanian land law, prior to 1895, was under customary rule by respective tribes or communities.  In 1895, following the onset of German colonial rule, an Imperial Decree was issued on land.  After 1920 the British administration began passing several laws to govern land, including the Land Ordinance Cap 113 in 1923.  This law governed land in Tanganyika/Tanzania until May 1, 2001, when the Land Act No. 4 of 1999 and the Village Land Act No. 5 of 1999 came into operation.  This has provided a new framework for land tenure in Tanzania.  

Prior to the new land acts, Tanzania had already adopted a National Land Policy in 1995, which the country had not previously had in the years since independence.  A number of land management problems spurred the adoption of the Land Policy, including population growth, increasing demand for agricultural land, expansion of urban areas, need for investment, increasing disputes over land, the need for a land market, and uncertainty in land tenure in rural areas.  The National Land Policy is concerned primarily with four key issues: land allocation, land ownership, land use, and land dispute settlement.  However, it also touches on fundamental issues such as land management and administration, rights of women to use and own land, land use and conservation, land transfers or sales, land acquisition, revocation of rights of occupancy and compensation, land dispute settlements, documentation of land rights, and surveying and mapping. 
All land in Tanzania is now governed by the Land Act of 1999 and Village Land Act of 1999.  These acts state that all land is public land vested in the President as trustee on behalf of the country’s citizens.  Land is divided into three categories: reserved land, village land, and general land, which are managed according to differing provisions.  
The acts provide for different powers in different government institutions, including the President, the Commissioner, and the Minister for Lands.  District Councils and Village Councils also have powers for land management, and the latter are the principle management institution for village lands.  Dispute settlement institutions are also provided for in terms of different courts and a new village institution, the Village Land Council, as well as a District Land and Housing Tribunal. 

Major changes from the Land Ordinance of 1923 to the new acts include: 

1. New institutions (e.g. Village Land Council, Village Adjudication Advisor) and new powers for existing institutions (e.g. Village Councils, Village Assemblies, High Court). 

2. New forms for land allocation and management. 

3. New offenses and penalties regarding management, use, and allocation of land in violation to the acts. 

4. New procedures for land allocation, particularly for village lands.  

5. New dispute settlement procedures. 

A number of central aspects of land tenure also remain relatively unchanged as compared to the situation under the Land Ordinance, including:

1. All land in Tanzania remains public land under the President. 

2. Village land management remains under community authority.  
3. The President retains the authority to revoke rights of occupancy in the public interest (subject to compensation).

4. Land tenure is still defined by either granted rights of occupancy or customary rights of occupancy (now defined as equal under the law). 

A number of key issues can be extracted from the new land legislation in terms of its content and implementation.  
1. Village Councils have powers to allocate lands subject to approval of the Village Assembly. 
2. There are new procedures for dispute settlement and the roles of different courts have been changed. 

3. Land value, and the compensation that may be paid for it, is dependent on factors such as market value, disturbance or transport allowances, loss of profit or accommodation, expenditures incurred, and interest rates. 

4. Rights of occupancy are conditional on sustainable use of land and unsustainable land management activities can be cause for revocation of rights.

5. Central and local governments can facilitate operation of the new laws by providing new forms and registers as they are required, and assisting in the formation of new institutions as required by the laws. 
Problems or shortfalls in the new laws relate to the difficulty of implementation.  Shortfalls include: 
1. Many people are not aware of the existence or content of the new legislation. 

2. A number of the new institutions do not exist and their formation will be time-consuming. 

3. Certain new institutions, such as the District Land and Housing Tribunal, are not provided for in terms of composition by the laws. 

Mr. Stolla’s presentation concluded with the following recommendations:

1. Government officials and local people need to be informed and educated on the contents of the new land laws. 

2. The acts need to be made available in Kiswahili, with at least one copy in every village and government department or office. 

3. The Minister of Lands should formulate a by-law to provide for the composition of the District Land and Housing Tribunal. 

4. Procedures for dispute settlement should be clarified. 

5. The High Court’s land division should be decentralized to other regions in order to make it more accessible, rather than being situated solely in Dar es Salaam. 

Following Mr. Stolla’s presentation and a break for lunch, the remainder of the day’s session was spent in discussion of the land laws and their implications for land management and land tenure at the local level.  One of the first points agreed upon was the length and complexity of the legislation and the difficulty in boiling it down.  Concern was expressed by many participants as to the fact that all land remains public land and is vested in the President, rather than in the villages.  Discussion centred on the procedures for revoking land rights, and the ease with which the President or Commissioner might alienate village lands.  It was observed that there were many avenues for revoking land rights, such as clauses on sustainable use and designations of hazard land, and that customary rights were rendered relatively insecure by these clauses.  Mr. Nangoro expressed concern that the process of drafting these laws had been heavily influenced by the World Bank and other foreign institutions, and that the spirit of the law favoured allocating land to foreign investors at the expense of rural tenure security.  Mr. Porokwa and Mr. Ole Nasha of PINGO’s Forum concurred that the legislation posed many problems for tenure security by rural communities.  It was also discussed, however, that clear procedures are laid out by the laws for compensation and appeal to the High Court on any land alienations, which could potentially assist communities to secure land rights. 
Mr. Nelson of Sand County Foundation presented an apparent contradiction in the legislation with respect to Game Controlled Areas and village lands.  Game Controlled Areas are created by the Wildlife Conservation Act, and according the Land Act are therefore included under the definition of reserved lands.  At the same time, Game Controlled Areas in northern Tanzania overlap with demarcated and registered village lands and are therefore included under the Village Land Act’s definition of village lands.  Can lands be both reserved and village lands?  Mr. Stolla stated that the legislation did not intend land to be both reserved and village lands, and that this was a contradiction and a flaw in the laws.  Concern was expressed as to the tenure security implications of this contradiction, and Mr. Stolla advised that the only recourse would be harmonization of the laws by Parliament. 

Discussion also centred on procedures for villages designating communal and individual land areas, and how this relates to land use planning procedures.  Mr. Stolla described how the Village Land Act states that villages should divide their lands into three categories: communal lands (pastures, forests, etc.), individual lands (residential and agricultural lands, shops, etc.), and areas not designated to either but reserved for future discretionary use according to future needs.  It was agreed by the participants that dividing lands in this way in order to plan and clarify the uses was an important step in terms of securing local land tenure, particularly with respect to communal lands such as livestock pasture used by pastoralists. 
Question was raised as to whether villages still need to have their lands surveyed in order to receive their certificates of village land under the Village Land Act.  The answer provided was yes, they should still have surveying and mapping done in order to obtain the certificates.  

Day 2: Forestry and Wildlife Law and Policy
John Salehe, President of the Tanzania Association of Foresters, presented on the policies, laws, and related issues for the forestry sector during the second day’s morning session.  Mr. Salehe gave an overview of ecological matters relating to forest and ecosystem management, and a discussion of some of the potential causes of environmental degradation that these areas face.  These include land degradation, pollution, loss of wildlife habitat, increase in population and other socioeconomic effects.  Different elements of forests were discussed, and distinctions made between woodlands and forests, and between different types of forest reserves- Village, traditional, Local Government, and Central Government.  Other protected areas such as Nature Reserves, National Parks, Game Reserves, and Game Controlled Areas were also mentioned in terms of their relation to forest management. 
Mr. Salehe reviewed the documentation and legislation that supports forestry activities in Tanzania, including Forest legislation from 1957, the Tanzania Forest Action Plans from the 1980’s and 1990’s, the National Environment Action Plan of 1994, the National Environmental Policy of 1997.  In 1998 the National Forest Policy was released, and in 2001 the Ministry published Community-based Forest Management Guidelines.  The new Forest Act has been drafted and submitted to Parliament.  The Ministry has also released a number of pamphlets on the roles and responsibilities of various stakeholders in forest management according to the Forest Policy, a number of which were distributed at the workshop in addition to other documents.  Another recent development has been the designation, pursuant to the Forest Policy and a shift towards community-based forest management strategies, of roughly 600 village forest reserves on community lands. 
Mr. Salehe discussed the National Forest Policy at length, including its links to other policies such as agriculture and livestock, land, environment, water, mining, beekeeping, wildlife, and tourism.  

The Forest Policy’s key objectives were reviewed, including: 

· Ensured sustainable supply of forest products and services; 

· Increased employment and foreign exchange earnings; 

· Ensured ecosystems stability through conservation of forest biodiversity, water catchments, and soil fertility;
· Enhanced national capacity to manage and develop the forest sector in collaboration with other stakeholders. 
The importance of community-based management in the Policy and Guidelines released by the Ministry was reviewed.  The presentation then turned to contents of the draft Forest Bill in order to clarify what some of the opportunities for increasing local involvement in forest management may be.  These include designation by communities or members of communities of: 

· Village Land Forest Reserves

· Community Forest Reserves

· Joint Management Agreements for Creating Village Forest Management Areas

Villages will, under the new Forest Act, be able to declare Village Forest Management Reserves which will be under the management of the Village Council, answerable to the Village Assembly.  Villages can also enter into joint management agreements with other authorities regarding use and management of forests in adjacent Local Authority and Central Government Forest Reserves.  In both cases formulation of management plans will be an important step in developing these community-based arrangements.  Villages will be able to gazette their Forest Reserves in order to better secure the resources therein. 
One question raised from the floor concerned the need to gazette.  What advantages are there to villages if they gazette their forest reserves, as opposed to using the normal land use planning process and designation of communal land uses as discussed during the session on land the previous day.  Mr. Salehe responded that the advantage to formal gazettement would be to further secure the status of the forest lands and prevent individuals from being allocated communal lands.  
Fred Nelson of Sand County Foundation presented briefly on wildlife law and policy following lunch, during the afternoon session.  The presentation gave a brief overview of the Wildlife Conservation Act in terms of its regulatory content and certain definitions, such as that for Game Controlled Areas.  The shortcomings of the Act’s provisions were discussed, such as: problems with enforcing restrictive regulations, a failure to address land uses, and the lack of positive incentives at the local level.  
The Wildlife Policy, released in 1998, was outlined in terms of content and objectives.  Problems the Policy seeks to address include: 

· Failure of wildlife to compete as a form of land use, “especially to rural communities”;
· Loss of habitat to settlement, agriculture, mining, etc.;
· Escalating illegal off-take.

The Policy seeks to address these problems by granting user rights to rural communities and creating an enabling environment for local communities and the private sector to participate in wildlife management.  The key mechanism for doing this is described as the Wildlife Management Area, which are protected areas set aside by communities for protecting and benefiting from wildlife resources on their lands.  

Questions were jointly fielded by Mr. Nelson and Mr. Porokwa and Mr. Ole Nasha of PINGO’s Forum.  Mr. T. Peterson asked if the Wildlife Conservation Act included any provisions which allowed traditional hunting practices by hunter-gatherers utilizing wildlife for subsistence purposes.  Mr. Porokwa replied that no, the Act did not contain such provisions and the result was that all such subsistence hunting, unless accompanied by a license from the Director of Wildlife or issued by the district, was illegal. 
Considerable discussion centered on the meaning and nature of Wildlife Management Areas (WMA’s).  Several participants from Loliondo commented on how this had become a highly contentious issue in some of the area’s villages and a great concern to the communities in terms of the land tenure implications of demarcating WMA’s.  What exactly are WMA’s?  

Mr. Nelson emphasized that legally, there is no such thing as a WMA, because no regulations or new law has been passed which would create them, and nothing called a WMA is provided for in the Wildlife Conservation Act.  Mr. Ole Nasha continued that WMA’s are conceived as areas that villages will set aside for wildlife conservation and where they will then presumably be given the right to benefit from the resources therein.  Some of the procedures for creating WMA’s in pilot project areas and that had been outlined in WMA guidelines drafted by the Ministry of Natural Resources and Tourism were discussed.  These include forming a community-based organization to represent local people, having that organization registered, drafting land use plans and a management plan for the proposed WMA, possibly carrying out an Environmental Impact Assessment, and having the community-based organization declared an ‘Authorized Association’ according to Section 26 of the Wildlife Conservation Act.  There was general commentary from the floor that these procedures were very time-consuming and difficult for rural communities to complete, and that this would inhibit WMA formation.  Participants agreed that the capacity among ngo’s and rural communities was generally insufficient to facilitate this long process, and that it was unclear if communities should invest all the time and energy in these activities prior to understanding what a WMA legally is.  It was agreed that until WMA’s have a statutory definition little could be done in that respect.  
The workshop concluded with some comments on the previous two days and on the way forward.  Participants stressed the need to take this information, organize it, and educate communities on the laws and policies that had been discussed.  Some of the participants commented that the laws were such- in terms of length, complexity, and various contradictions- that the workshop had served to further confuse them.  This was particularly felt to be the case with respect to the land legislation.  The participants agreed that these kind of workshops and discussions were useful and should continue.  Mr. Nangoro suggested the name Community Resource Management Forum as a title for the group to meet under.  It was agreed that this was suitable.  
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Annex 2: Workshop agenda and timetable. 
THURSDAY, APRIL 11

9:00-10:30 

· Opening Introductions and Attendance

· Review Agenda and Objectives of Workshop

· Procedural and Organizational Matters

10:30-11:00 


TEA BREAK

11:00-11:30  

· Expectations and Key Issues for the Land Sector- Group Comments and Suggestions

11:30-1:00

· Presentation on Land Policy and Legislation

1:00-2:00


LUNCH BREAK

2:00-5:00

· Discussion of Land Sector Issues, Priorities, Questions, Organization of Syllabus Material, etc.

FRIDAY, APRIL 12

9:00-10:00

· Expectations and Key Issues for the Forestry and Wildlife Sectors- Group Comments and Suggestions

10:00-11:00

· Presentation on Forest Policy and Legislation

11:00-11:30


TEA BREAK

11:30-12:30

· Discussion of Forestry Sector Issues, Questions, Opportunities for Local Communities, etc.

12:30-1:30 


LUNCH BREAK

1:30-2:15

· Presentation on Wildlife Policy and Legislation

2:15-3:00

· Discussion of Wildlife Sector Issues, Questions, Priorities, etc.

3:00-5:00

· Wrapping up and the Way Forward

· Timetable for producing syllabus

· This group of NGO’s:

· Should it meet again?

· What can it do? 

· Organizational Issues and Plans?

· Other on-going developments

ANNEX 3:
DRAFT LAW AND POLICY SYLLABUS

LAND & NATURAL RESOURCES 

LAW & POLICY SYLLABUS

Community Resource Management Forum

April, 2002

Preface

Policies and laws are the tools that a society, through the institutions of Government, use to regulate the use, management, and ownership of its resources.  It is important, however, to distinguish between the purposes and functions of a policy, on the one hand, and a law, on the other.  A policy describes the objectives and aims for a given sector such as land, education, health care, etc.  A policy describes how the management of a sector will be organized, what roles different stakeholders will play, and the principles that should govern decision-making.  

Laws determine the rights possessed by different institutions and individuals.  Laws provide the penalties for violating their provisions and provide guidance for courts to enforce them.  Policies, by contrast, can only be used by courts in terms of interpreting laws.  

Thus for different stakeholders to understand their rights and responsibilities they may look at policies for broad principles and guidance, but it is laws which provide the details that determine an actor’s actual rights.  

This syllabus attempts to summarize important information relating to the policies and laws which govern three sectors: land, forestry, and wildlife.  The information herin has been organized specifically with the needs and interests of rural communities- villages- in mind.  These three sectors have been selected because during the past few years they have all been the subject of significant reform and revision in terms of their policies and laws.  In addition, these resources collectively compose much of the natural resource base in rural areas, and their management is thus an issue of great importance for rural development concerns.  

A final note regarding this syllabus is that it is a working document.  Laws and policies are subject to a continuous process of revision and reform.  For instance, new Regulations (sub-laws) are often produced by Government to amend or adjust a given law.  It is hoped that this syllabus will be subject to its own process of regular revision in order to keep track of such changes in the legal and policy environment and thereby provide stakeholders with the most up-to-date information possible. 

1.0: Land 
1.1: The National Land Policy

Tanzania’s first National Land Policy was adopted in 1995.  The formation of this policy was spurred by challenges facing land management nationwide, including: 

1. Human population increases

2. Increasing demand for agricultural land and increasing conflicts between farmers and pastoralists

3. Uncertainty and confusion in land tenure in many rural areas

4. Increasing pressure to make land available for investment purposes following liberalization of the economy

5. The need to regulate land transactions through a market in land

6. Increasing disputes over land tenure and ownership

The National Land Policy states that the land management system functioning in Tanzania since independence is fundamentally sound.  The Policy provides the following objectives which will serve to maintain and improve this existing framework: 

1. To promote an equitable distribution of and access to land among all citizens

2. To ensure that existing rights in land, particularly customary land rights, are recognized, clarified, and secured under the law

3. To set ceilings on land ownership

4. To ensure that land is put to productive uses in order to encourage the socioeconomic development of the nation

5. To improve and clarify the systems and methods of land management, land adjudication, and dispute settlement 

6. To protect land resources from degradation and ensure their sustainable management

The Policy makes the following key statements which aim to guide land tenure and management in Tanzania:

1. All land in Tanzania is public land vested in the President as trustee on behalf of all citizens.

2. Land has value.

3. Rights to land shall not be taken from citizens without due process of law and full, fair, and prompt payment of compensation.  

4. Village councils will administer village lands. 

5. Mechanisms for protecting sensitive areas, such as water catchments, islands, beaches, forests, rivers, wildlife migration routes, etc. will be established. 

The details of how the Policy is to be implemented and how rights and responsibilities are specified are found in the nation’s new land laws: the Land Act, 1999 and Village Land Act, 1999. 

1.2: The Land Act, 1999 and Village Land Act, 1999

For most of Tanzania’s colonial and post-colonial history the governance of land matters was based principally on the Land Ordinance of 1923.  This legislation was only repealed on May 1, 2001, when the country’s new land legislation, the Land Act of 1999 and Village Land Act of 1999 came into force.   These two laws now govern the use, management, and possession of land throughout mainland Tanzania. 

1.2.A: General Principles, Roles, and Responsibilities

The laws function to implement the stated principles and objectives of the National Land Policy.  The Land Act establishes that all land in Tanzania is Public Land vested in the President on behalf of all citizens.  In the central government the President designates administrative powers to the Minister for Lands, and below the Minister the Commissioner for Lands.  The Commissioner is given many powers for land management decisions and is the principle land administrator in the country now. 

Table 1: Powers and Roles of Different Institutions under the Land Act and Village Land Act. 

	President
	· Trustee on behalf of citizens of all land in Tanzania

· Can revoke rights of occupancy

· Can acquire land for the public interest

	Minister of Lands
	· Assists the President and oversees the Commissioner on land administration

	Commissioner of Lands
	· Principle administrative officer on land matters

· Assists the President implement the land laws

· Can delegate functions to person or institution

· Key role in decisions regarding land allocations

	District Councils
	· Assist in advising appropriate institutions on land management decisions

	Village Councils
	· Manage village lands on behalf of Village Assemblies

· Receive and determine applications for land

· Allocate village land after approval from Village Assemblies

· Grant certificates of occupancy and derivative rights

	Village Assemblies
	· Oversees management of village lands by Village Council

· Approves village adjudication to be done

	Village Adjudication Committees
	· Mark land boundaries

· Determine interest of people in land

· Settle disputes arising from adjudication process

· Reports to the Village Council

	Village Land Councils
	· Settle disputes over land matters in village lands


1.2.A.i: Land Categories

All land in Tanzania is divided into three categories according to its management: 

1. Reserved Land.  This is land set aside for wildlife, forests, marine parks, etc. The management of reserved lands is determined by the relevant sectoral legislation (e.g. Wildlife Conservation Act, National Parks Ordinance, Marine Parks and Reserves Act, etc.). 

2. Village Land.  These lands are the subject of the Village Land Act and are under the management of Village Councils.  Village lands include: 

1. Land within the boundaries of villages registered according to the Local Government Act, 1982.

2. Land demarcated as village land under any administrative procedure or in accord with any statutory or customary law.

3. General land which villagers have been using for the twelve years preceding the enactment of the Village Land Act.  This includes land customarily used for depasturing cattle or passage of cattle. 

3. General Land.  This is land which is neither reserved land nor village land and is therefore under the management of the Commissioner.  General land also may include village land which is unused or unoccupied. 

1.2.B: Village Land Management

Village Councils are responsible for the management of village lands.  Village Councils are to act as trustees for all residents of the village.  Villagers hold rights according to customary rights of occupancy.  The Village Land Act decrees that customary rights of occupancy are in every respect equal under the law to granted rights of occupancy.  

Land which is or may be held under a customary right of occupancy includes: 

1. Any village land.

2. Any general land occupied by people who immediately before the enactment of the Village Land Act held that land under a deemed right of occupancy.

3. People who traditionally and in accordance with customary law occupied and used land in any National Park or the Ngorongoro Conservation Area. 

Village Councils, in managing village lands, are to have regard to the following:

1. The principle of sustainable development and the relationship between land use, other natural resources, and the environment in and contiguous to the village land.

2. The need to take account of and comply with the decisions or orders of other public authorities having jurisdiction over any matter in the area where the village land is located.

3. The views of local authorities having jurisdiction in the area where the village land is located. 

The Village Land Act instructs Village Councils to divide their land into the following three categories:

1. Land which is only to be used communally, by all members of the village.  Such areas may consist of forests, grazing pastures, or other areas possessing communally managed natural resources.  Such lands shall not be allocated to any individuals and will be known as communal village lands.

2. Land which is occupied and allocated to individuals for settlement, cultivation, business, etc. 

3. Land available for future communal or individual allocations by the village. 

Division of village lands into these three categories may be done according to a pre-existing or new land use plan for the village.  These designations of village land must be approved by the Village Assembly and are subject to the advice of the District Council.  

Village Councils have the power to enter into joint village land use agreements with one or more other Village Councils in neighboring lands.  In order to enter into joint land use agreements for the joint management of village lands, the respective village councils must first: 

1. Inform the District Council of their intention.

2. Obtain the approval of the respective Village Assemblies.

If at least one hundred villagers complain to the District Council that the Village Council of their village is not managing the village land properly and in accordance with the land laws, the District Council is to inform the Commissioner.  The Commissioner may appoint an inquiry which may recommend that the District Council assume management of that village land or, that the Commissioner assumes these management responsibilities.  In addition, any villager who is aggrieved by the management of the village land by the Village Council of his or her village may sue the Village Council.

1.2.B.i: Land Allocation

Village Councils are responsible for allocating village lands but must have the approval of the Village Assemblies.  Village Councils may not allocate land without the approval of the Village Assembly. 

Village Councils may grant customary rights of occupancy to individual villagers, families, village organizations, or non-village citizens.  These grants shall be made through documents known as a Certificate of Customary Title.  Conditions are attached to the possession of customary rights of occupancy, including the responsibility of using land productively and in a sustainable manner.  Violation of these conditions may result in revocation of the rights of occupancy.  

Land leased from land held under a customary right of occupancy will be called a customary lease.  

Villages may also grant derivative rights to village land, such as through a lease to an outside party.  These grants fall into three categories: 

1. For a land area of five hectares or less and for five years or less (Class A application).  These applications are to be determined by the Village Council.

2. For a land area of more than five but less than thirty hectares and for more than five but less than ten years (Class B application).  These applications are to be determined by the Village Council subject to the approval of the Village Assembly. 

3. For a land area of more than thirty hectares or for more than ten years (Class C application).  These applications are to be determined by the Village Council subject to the approval of the Village Assembly and the advice of the Commissioner. 

When granting derivative rights of occupancy in village land, villages must take account of any land use plans prepared or in the process of being prepared, the need to maintain sufficient communal lands and reserve lands for future use, as well as the benefits the grant is likely to produced for the village.  

Village Councils may not grant land to foreigners or foreign-owned companies.  Such transactions are illegal and can be grounds for revoking the village’s customary rights of occupancy.  

All land transactions must be done on prescribed land forms which will be distributed to villages.  Land transactions not done on these forms will be legally invalid. 

Villagers may use customary rights of occupancy as collateral for a mortgage or a loan.  This is done through an assignment to the outside party.  Such assignments require: 

1. The approval of the Village Council.

2. An agreement prior to the assignment.

3. The party receiving the assignment is a citizen.

Land allocations made by the village council between 1978 and May 1, 2001, are confirmed by the Village Land Act to be valid grants of rights. 

1.2.C: Documentation

Villages will no longer be issued with ‘title deeds’ for village lands.  Instead Village Councils will be issued Certificates of Village Lands. These certificates will be issued in the name of the President and will confirm the customary rights of occupancy in a given area of village land.  The certificate confers upon the Village Council the functions of management for the village lands.  These certificates will show the village land’s boundaries as they have been agreed and demarcated on the ground.  

1.2.D: Transfers and Alienation

The President may transfer village land to general or reserved land, thereby removing that land from the management of the Village Council.  This may includes transfers which are done in the public interest for purposes of investment. 

Should the President and the Ministry of Lands wish to proceed with a transfer of village land to reserved or general land, they must publish in the Gazette and notify the Village Council as to the details regarding the land to be transferred.  The Commissioner of Lands is bound to attend a meeting of the Village Council or Village Assembly in order to explain reasons for the proposed transfer and answer questions villagers may have.  No village land may be transferred until the type, amount, and timing of the compensation to be paid to the village have been agreed by the Village Council and the Commissioner.  If the village and the Commissioner cannot agree then the transfer cannot proceed until the High Court has determined a sum to be paid by the Commissioner to the Village Council.  

The Minister may declare any area of village land to be Hazard Land.  Declarations of hazard land will comprise lands which are dangerous to occupy or which are sensitive to environmental degradation, such as:

1. Mangrove swamps

2. Wetlands 
3. Land designated for the dumping of hazardous waste
4. Land within sixty meters of a river bank or a lake
5. Land which “should not be developed on account of its fragile nature.” 
6. Land which “should not be developed on account of its environmental significance.”  
In order to declare hazard land, the Minister must define the area to be so declared, publish a notice in the government Gazette containing these details, and serve this notice on local authorities and all persons or communities occupying the proposed hazard land.  Where customary rights of occupancy exist in the proposed hazard land, the Minister must report the situation to the President.  The President may then acquire the rights of occupancy in the hazard land subject to compensation. 
1.2.E: Dispute Settlement and Adjudication

The land laws establish a hierarchy of courts and local institutions to settle disputes related to land matters. The five levels, in order of the first local option to the last appeal, are:

1. Village Land Council

2. Ward Tribunals

3. District Land and Housing Tribunal

4. High Court (Land Division)

5. Court of Appeal of Tanzania

The first and third options, the Village Land Council and the District Land and Housing Tribunal, are new institutions which have not existed prior to the enactment of this legislation and its implementation.  

All villages are to establish a Village Land Council, which will “mediate between and assist parties to arrive at a mutually acceptable solution on any matter concerning village land.”  These councils will consist of seven people including at least three women.  The council members will be nominated by the Village Council and approved by the Village Assembly.  Members will serve for terms of three years. 

Where village boundaries have not been determined, villages are to initiate a process called adjudication.  Adjudication’s purpose is to clarify the boundaries of village lands and the interests different parties hold in these areas. 

Villages are to form committees called the Village Adjudication Committee.  The members of this committee will be elected by the Village Assembly and are to consist of no more than nine people, including at least four women.  The committee members will serve for three years and be eligible to be re-elected for one additional three year term.  This committee’s responsibilities and functions will be to:

1. Determine the boundaries and interests in village lands during the adjudication process.

2. Set aside or make reservations of land or demarcate rights of way.

3. Use customary law to determine interests in land during the adjudication process.

4. Protect the interests of women, minors, disabled, etc. during the adjudication process.

Villages are also to appoint an individual as a Village Adjudication Advisor.  This advisor can be a respected local, a professional person, a public servant or official, or a magistrate.  The advisor will be appointed by the village council and will be responsible to the village adjudication committee, serving as the committee’s executive officer. 

2.0: Forestry
2.1: General Developments and Policy Objectives

Tanzania’s forest sector is undergoing a process of strategic reform of its governing laws and policies.  A new National Forest Policy was issued in March, 1998.  Tanzania has made considerable progress in already implementing this new policy.  The notable aspects of this progress to date consist of the following: 

1. The declaration of over 600 village forest reserves throughout the country where community forest or woodlands management is the primary form of land use.  Such areas are managed exclusively by village governments and are in many cases supported by village by-laws and land use/management plans.  
2. Publication and release of Community-based Forest Management Guidelines by the Ministry of Natural Resources and Tourism in April, 2001. 
3. Completion of a draft Forest Act to provide the legislative framework for implementing the new policy.  

Forests may occur on reserved, general, or village lands.  Where forests occur, and the type of management regime forests are under, will largely determine the type of opportunities local communities have with respect to involvement in forest management.

At present the new framework for forest management in Tanzania, and particularly with respect to village lands, has taken a fairly clear shape.  Local communities need to realize the following: 

1. The policy and legal framework for managing forest and woodland resources in Tanzania is changing.  

2. Increased opportunities are becoming available for villages to take the initiative in managing important woodlands and forests on their lands as well as in adjacent forest reserves.  This includes increasing the local managerial authority for, and control over, these resources.  
Tanzania’s National Forest Policy describes the following core sectoral goals and priorities: 

1. To ensure sustainable supply of forest products and services by maintaining sufficient forest area under effective management. 

2. To increase employment and foreign exchange earnings through sustainable forest-based industrial development and trade. 

3. To ensure ecosystems stability through conservation of forest biodiversity, water catchments and soil fertility. 

4. To enhance the national capacity to manage and develop the forest sector in collaboration with other stakeholders. 

One of the Policy’s emphases is establishing a stronger framework for forest conservation and management efforts by local communities.  The Policy states: 

The ownership of land and natural resources, access and the right to use them are of fundamental importance, not only for more balanced and quitable development, but also to the level of care accorded to the environment.  It is only when people can satisfy their needs, have control of the resource base as well as have secure land tenure that long-term objectives of environment protection can be satisfied.  The communal tenure of village lands which are administered by village councils provides a good legal environment for the development of community-based forest and woodland management.  

2.2: Community Roles

There are three main roles local people can play in forest management. These are described in the Ministry’s Community-based Forest Management Guidelines. 

1. As owner-manager in the case of Village Land Forest Reserves or Community Forest Reserves.  In these instances local communities are both de facto owners and officially recognized managers of forest lands.  

2. As a designated manager in the case of Village Forest Management Areas.  This is where communities living adjacent to reserved forests are made official managers of a section of National or Local Authority Forest Reserves.  Such arrangements are to be governed by agreements between the village and the reserve’s managing authority.  

3. As co-manager with either national or local government for National or Local Authority Forest Reserves, respectively.  These co-management arrangements will be governed by Joint Management Agreements.

2.2.A: Community-based Forest Management on Village Lands

Forests and woodlands on village lands by definition fall under the managerial jurisdiction of Village Councils and Village Assemblies.  Should villagers wish to increase the security of local management for these areas, they have a number of options. 

Village Councils may designate Village Land Forest Reserves as a way of managing and conserving forests or woodlands on village lands.  The National Forest Policy states: 

Village forest reserves will be managed by the village governments or other entities designated by village governments for this purpose.  They will be managed for production and/or protection based on sustainable management objectives defined for each forest reserve.  The management will be based on forest management plans. 

The Policy is explicit that the objective is to secure local tenure and authority for forests on village lands: “The legal framework for the promotion of private and community-based ownership of forests and trees will be established.”  

A Village Council may declare an area of village land to be a village land forest reserve. Declared village land forest reserves are to be managed in accordance with:

1. Policies as may be determined by the Village Council.

2. By-laws composed by the Village Council and approved by the Village Assembly.

3. A Village Land Forest management plan. 

The production of a Management Plan is an important component of developing community-based forest management at the village level.  These plans give the village managers an opportunity to identify the important issues facing forest management on their lands and to formulate the appropriate actions.  Village forest management plans should therefore include the following: 

1. A description of the biological, environmental, economic, geological, and cultural resources of the forest.

2. A description of how and by whom those resources are used.

3. A statement of the economic, environmental and social objectives to be achieved in the management of the forest.

4. A description of the land within the forest reserve where local user zones will be established and what use rights people shall have in those areas. 

5. Provisions for issuing permits to use resources in the Village Land Forest Reserve for domestic uses.  

Village management plans should be approved by the Village Assembly and be commented upon by the District Council. 

After formulating their management objectives and activities in the management plan, villages can formulate by-laws to support their plans with specific legal provisions. 

After a trial period of managing their forests, villages may wish to have these Village Land Forest Reserves officially gazetted.  An application to the Director is required for this declared Village Land Forest Reserve to be formally gazetted.  

Community Forest Reserves are another type of forest reserve that may be established on village lands according to the desires and objectives of local people.  Community Forest Reserves may be established by sub-groups of people within a village living within or near a particular forest or woodland in the village.  These people must define the composition of their sub-group and have it recognized by the Village Council.  Then the Village Council may officially assign this sub-group of villagers the official authority and responsibility for managing their forest.  The process for establishing a Community Forest Reserve should also include the formulation of a management plan to clearly explain management objectives, activities, and responsibilities.  

2.2.B: Community-based Forest Management on Reserved Lands

With regards to either National or Local Authority Forest Reserves, villages may enter into Joint Management Agreements with the managing authority in order to increase their involvement in the management of the forest reserve.  These Joint Management Agreements will be formed between forest-adjacent communities and either:

1. the Forestry and Beekeeping Division of the Ministry of Natural Resources and Tourism in the case of National Forest Reserves, or:

2. District Councils in the case of Local Authority Forest Reserves.  

The National Forest Policy provides the following explanation of the nature and purpose of these agreements: 

To enable participation of all stakeholders in forest management and conservation, joint management agreements, with appropriate user rights and benefits, will be established.  The agreement will be between the central government, specialized executive agencies, private sector or local governments, as appropriate in each case, and organized local communities or other organizations of people living adjacent to the forest.
Thus the general content of Joint Management Agreements will consist of granting local communities increased legal rights to utilize forest produce within reserved tracts, and in return communities will assume various responsibilities for ensuring sustainable use and conservation.  

The contents of Joint Management Agreements should include the following:

1. A description of the forest reserve covered by the agreement.

2. A description of the matters which are covered by the agreement.

3. A statement of the objectives of the agreement.

4. A description of the management activities to be undertaken by the forest manager.

5. The rules governing and regulating the use of and access to the forest reserve including rules concerning the powers and duties of persons from a local community appointed to act as guardians of the reserve and penalties to be imposed for violating the rules.
6. A description of the existing rights of right-holders within the forest reserve who are not parties to the agreement (third-parties). 
7. Rules regulating management of any funds which may be made available for or are generated by the agreement;
8. Procedures for dispute resolution.
Village Forest Management Areas may be created within National or Local Authority Forest Reserves.  These are parts of the reserves where Village Councils are given the authority for management of a certain forest area or management activity within the reserve.  Where communities wish to receive such authority and form such areas, Village Assemblies may approve a resolution to submit an application to the Director to form a Village Forest Management Area.  Where Village Forest Management Areas are created villages will need to establish a village forest management committee.  

2.3: A Basic Procedural Framework for Local Communities to Address Forest Management Issues and Take Advantage of New Opportunities

Several issues must be clarified before it can be determined if there is a need for community-based forest management in a given area:

1. Broadly, how are forest and woodland resources used by local communities? 

2. Do the current management practices/systems ensure sustainable use of those resources by the users?

3. If not, what are the problems with the existing management system? 

4. If locals perceive deficiencies in the current management system and that the forest/woodland resources are being degraded, what proposals do they have for improving the situation?

5. Will increased local control or involvement help bring about improved forest/woodland management practices?

Once these questions are answered by local communities in collaboration with outside facilitators, it should be possible to determine which of the opportunities offered by the new forest management framework may be pursued.  In other words, should locals pursue declaration of a Village Land Forest Reserve or Community Forest Reserves within the village, or a Joint Management Agreement with a national or local government manager of an adjacent forest reserve.  

3.0: Wildlife 
3.1: The Legal Background

The management of Tanzania’s wildlife resources has for the past quarter century been based on the legal content of the Wildlife Conservation Act of 1974.  The Wildlife Conservation Act represents the ‘fences and fines’ approach to wildlife management.  The two core elements of the Act are: 

1. Provisions for establishing and managing protected areas such as Game Reserves and Game Controlled Areas. 

2. Provisions for regulating the use and consumption of wildlife and wildlife products.  

Game Controlled Areas are described in the Wildlife Conservation Act as areas where hunting is regulated by the Director of Wildlife.  No restrictions are placed on the land uses of people living in Game Controlled Areas- only their rights to use and consume wildlife resources.  By contrast, in Game Reserves restrictions are placed on entry, cutting of vegetation, and grazing of livestock.  

The Wildlife Conservation Act provides the legal framework for regulating the main form of wildlife utilization in Tanzania, which is tourist hunting.  Tourist hunting is carried out in much of the nation in areas such as Game Reserves, Game Controlled Areas, and Open Areas.  The basis of tourist hunting management is that the Wildlife Division of the Ministry of Natural Resources and Tourism leases a block- a designated hunting area in reserved or village land- to a commercial tourist hunting company.  

3.2: The Wildlife Policy of Tanzania

Tanzania’s national Wildlife Policy was released in March, 1998.  The Policy’s core objectives include: 

1. Ensuring the conservation of biological resources and the sustainable utilization of wildlife resources.  

2. Raising the wildlife sector’s contribution to GDP from 2% to 5% over the next twenty years.  

3. Ensuring the wildlife sector contributes to poverty alleviation and improving the quality of life of the people of Tanzania.

4. Retaining overall ownership of wildlife resources in the hands of the State. 

The Policy describes the problems facing the wildlife sector as including:

1. The failure of wildlife conservation as a form of land use to compete adequately with other forms of land use, especially for rural communities. 

2. The loss of wildlife habitats to settlement, agriculture, grazing, mining and logging due to human population increase.

3. Escalating illegal wildlife off-take and trade. 

4. The existing land tenure system and the wildlife resource ownership by the State hinder investment in and development of wildlife-related industry by the private sector.

5. Inadequate wildlife use rights granted to rural communities. 

The Policy states that the wildlife sector faces the following challenges: 

1. Promoting the involvement of local communities in wildlife conservation. 

2. Increasing foreign exchange earnings. 

3. Integrating wildlife conservation with rural development. 

4. Fostering sustainable and legal use of wildlife resources. 

5. Ensuring that wildlife conservation competes with other forms of land use.

Strategies to deal with these challenges include: 

1. Involving a broader section of society in wildlife conservation, particularly rural communities and the private sector.

2. Promoting the establishment of Wildlife Management Areas by local communities as a means to protect and conserve wildlife outside of protected areas.  

3. Granting user rights to various stakeholders, providing clear policy guidelines, and stimulating public and private sector investment in the wildlife industry.

4. Developing an enabling legal, regulatory, and institutional environment for rural communities and the private sector to participate in wildlife conservation. 

The Policy states clearly that, with respect to local communities: “It is the aim of this policy to allow rural communities and private land holders to manage wildlife on their land for their own benefit.”  

Strategies to implement the Wildlife Policy include:

1. Continuing to maintain a large Protected Area network. 

2. Establishing a new category of protected area to be known as Wildlife Management Area for the purposes of effecting community based conservation. 

3. Devolving management responsibility of the settled and areas outside unsettled Protected Areas to rural people and the private sector.

Strategies to ensure that wildlife does compete as a form of land use include, “Conferring user rights of wildlife to the landholders to allow rural communities and private land holders to manage wildlife.” 

As the Policy concludes, it notes that the role of the public in implementing the 

Wildlife Policy is “to support the government efforts in the conservation and management of the wildlife resources.”  Furthermore, “the local communities living adjacent to PAs or in areas with viable populations of wildlife have a role of managing and benefiting from wildlife on their own lands, by creating WMAs.” 

Ultimately, “the Government will facilitate the establishment of a new category of PA known as WMA, where local people will have full mandate of managing and benefiting from their conservation efforts.” 

3.3: Community Participation through Wildlife Management Areas

The Wildlife Policy puts great emphasis on the importance of local communities in conserving the nation’s wildlife resources.  Communities are to be granted increased responsibility for managing the wildlife resources on their lands and for realizing benefits from wildlife.  The central tool for implementing these reforms is to be the Wildlife Management Area (WMA).  

WMA’s are to be areas on village land that that will be set aside by the village government for the purpose of conserving and managing wildlife resources.  In such areas communities are to be given responsibility for wildlife management in order to enable them to capture benefits from the resource.  This aims to integrate wildlife into rural economies and village land uses.  The hope is that locals will therefore conserve wildlife because of the value it provides.  The Policy also makes clear that WMA’s will represent a new class of protected area, one which is presently not provided for in the existing Wildlife Conservation Act.  

At the moment there is no law to implement WMA’s.  Therefore WMA’s currently do not exist under the law.  Until critical legal changes occur, WMA’s cannot actually be formed in a way that transfers legal rights and responsibilities to local communities.  

Although WMA’s do not exist at present, their conceptual design is central to the opportunities local people are expected to have in benefiting from and utilizing wildlife.  The basic design of WMA’s that will be implemented through legal reforms has already been outlined. 

WMA’s will be gazetted on the lands of one or more villages according to the wishes of the relevant Village Assemblies.  WMA’s will not, however, be directly managed by 
Village Councils or village natural resource committees.  The management of WMA’s will be carried out by community-based organisations (CBO’s) representing the relevant village or villages.  These CBO’s will apply to the Director of Wildlife for WMA designation, who will give it ‘user rights’ to an annual quota of wildlife species if he is satisfied as to the CBO’s capacity to manage local wildlife resources.  Receipt of these user rights will make the CBO an Authorised Association (AA) according to the provisions of the Wildlife Conservation Act.  This will give the CBO/AA legal responsibility for wildlife management within the WMA.  

The process of forming a WMA may consist principally of the following: 

1. The relevant village or villages will form a representative community-based organisation.  This CBO will be registered with the Ministry of Home Affairs according to the provisions of the 1994 Societies Ordinance, and must have a valid constitution, membership, procedural rules, etc.  

2. The relevant villages must prepare land use plans, following the guidelines for participatory land use planning, demarcating their resource use zones and the area to be included in the WMA.  These plans must be passed by the District Council and thereby attain legal status.  Land use plans may be subjected to Environmental Impact Assessments (EIA).  

3. The relevant villages, through their CBO, must prepare a Strategic Plan for the WMA area outlining their vision, mission, business plan, etc.  In other words, how are they going to manage the WMA for collective benefit. 

4. The CBO/villages must prepare a General Management Plan outlining in some detail how the management of resources within the WMA will be rationalized, what resource uses will occur in what areas, etc. 

5. Once these steps are completed, the CBO can apply to the Wildlife Division to be granted user rights for wildlife in the proposed WMA and thereby become an Authorised Association.  When user rights are granted the WMA will be officially gazetted.  

� Copies of Mr. Stolla’s paper are available through the Arusha office of the Legal and Human Rights Centre.  For greater detail on the contents of land law and policy refer to the draft syllabus in Annex 3. 





